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use of it," and concludes by saying "it would be difficult to imagine 
a case in which the preventative relief would be more appropriate 
than the present." 

On the kindred question of the right of the police department 
to take the photograph and Bertillion measurements of a person 
arrested on the suspicion of having committed a crime, and place 
them in the Rogue's Gallery previous to the trial of the accused, 
the New York Courts have assumed an attitude similar to that 
taken in the case of Robertson v. Rochester Folding Box Co., lyi 
N. Y. 538, and have held that a mandatory injunction, to sur- 
render the negative and destroy the measurements, when the ac- 
cused was acquitted of the charge, on the ground that his Right 
of Privacy had been invaded, would not lie. Owens v. Partridge, 
82 N. Y. Sup. 248 (19x13). The Louisiana Courts, however, have 
followed the broader doctrine, similar to that of Georgia and New 
Jersey, and have declared in the cases of Schulman v. Whitaker, 
117 La. 704 (1906), and Itzkovitch v. Whitaker, 117 La. 708 
(1906), wherein persons who had been arrested on the suspicion 
of having received stolen property, had had their photographs 
and Bertillion measurements taken previous to the trial, were 
subsequently acquitted of the charge, that the police department 
did not have the right to subject the accused to such embarrass- 
ments until after they were convicted unless it was absolutely 
necessary for identification of a convict, hardened criminal, or 
fugitive from justice. Their decisions were based on the grounds 
that the personal Right of Privacy of the accused had been 
violated and that such actions should be restrained until after 
conviction, for, otherwise, persons would often be permanently 
stamped as dishonest, whereas, in fact, they were entirely 
innocent of the crime of which they were charged. 

The Louisiana doctrine may, in this respect, appeal to our sense 
of justice, but in comparing the New York doctrine with that of 
Georgia, New Jersey and Louisiana in other respects, it seems 
that the New York doctrine is more sound, for by the legislative 
enactment the same result is accomplished, and it confines the 
doors of equitable jurisprudence to reasonable bounds, and does 
not open them to the vast amount of litigation which often would 
border on the absurd because of the impossibility to restrain and 
confine them to their proper limits. 

POLICE POWER OF MUNICIPAL AUTHORITIES. 

The Supreme Court of Illinois has again been called upon to 
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decide whether a city may pass an ordinance excluding children 
from the public schools who have not been vaccinated. In People 
ex rel. Jenkins v. Board of Education of City of Chicago, 84 N. 
E. 1046, decided in April, 1908, it was unanimously held that 
the general police powers granted to a city to regulate health and 
suppress disease, do not include the passage of an ordinance mak- 
ing vaccination a condition precedent to the right of education. 
That, in the absence of special authority given to the city, such 
an ordinance can be justified only when it appears that the course 
taken is necessary, or reasonably appears to be necessary, as in 
case of an existing or threatened epidemic and to prevent the 
spread of disease. The health commission of a city is a purely 
ministerial office and has no legislative powers whatever. 

For some years there has been an apparent conflict of authority 
upon the point involved, and yet, upon a critical analysis of the 
decisions made by the various courts before whom the question 
has arisen, the conclusion is inevitable, that, although the decisions 
in some cases differ from those of the Illinois Courts, yet the 
principle of law by which the decisions have been reached are in 
effect the same. 

There is no doubt but that a state legislature has a right to 
pass such acts as the one in question ; for education is a privilege 
or advantage, rather than a technical right. It is granted by the 
state to be used and enjoyed upon such reasonable terms and 
conditions as the law-making power may see fit to impose. As 
to this, all the authorities are agreed. See Abeel v. Clark, 84 Cal. 
226. 

In Duffield v. Williamsport School District, 162 Pa. St. 476, it 
was held that school directors might pass a resolution excluding 
children from the schools who had not been vaccinated and that 
such a resolution would be valid. This is the case usually relied 
upon in arguments favoring the validity of local vaccination acts, 
but it is as frequently used to aid arguments urging the contrary. 
In the city of Williamsport, there was an epidemic of smallpox 
at the time the ordinance was enacted, and upon examination, the 
real doctrine of the case is found to be that conditions and emer- 
gencies may arise which will compel a school board to pass regula- 
tions excluding certain persons from the schools, unless they 
comply with certain requirements, even though the board has 
no special legislative authority. To say the case holds that such 
exclusion acts may be passed at any time, and under any circum- 
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stances, is to give the opinion a construction that, in view of the 
facts disclosed, was certainly never intended. The court makes 
no mention of the board's right to exclude children under a gen- 
eral authority, and, at the most, the admission of this right can 
only be implied. In any event, assuming that there is such a right 
admitted, the court qualifies it by saying that it can exist only 
at the time and under the conditions already stated. 

Bissell v. Davidson, 65 Conn. 183, is another case in 
which it was decided that a school committee might 
pass a similar act, although there was not a single case 
of smallpox in the town. But the court does not base 
its decision upon the ground of implied authority under 
a general act giving a right to regulate health conditions, for here 
there was a special act passed by the Connecticut Legislature giv- 
ing the school committee the right to exclude children who had 
not been vaccinated. In this case the question really in issue was 
whether the legislature had the power to pass such an act, and 
in conformity with the other decisions on the same point, the court 
had decided that such power did exist, and was vested in the 
Legislature, and hence the act of the school committee was valid. 
In citing this case, the existence of the special statute is often 
overlooked, and this frequently causes a misinterpretation of the 
opinion. 

So it can be readily seen that instead of holding that local 
authorities may pass such vaccination acts at any and all times 
under a general law, these two cases merely hold that there are 
two instances in which these acts may be valid, viz: one, when 
there is a special statute conferring authority ; and two, where an 
epidemic exists or may reasonably be apprehended and there is no 
special act conferring power on the municipal authorities. 

All the courts holding such ordinances or resolutions invalid, 
recognize the two exceptions laid down in the foregoing cases, 
and do not hesitate to apply them when the occasion arises. The 
question has arisen many times and particularly in the Western 
States. The Jenkins case follows the doctrine of School Directors 
v. Breen, 60 111. App. 201, and Lawbaugh v. Board of Education, 
iyy 111. 572. The latter case reverses Lawbaugh v. Board of 
Education, supra. In the case last cited, the court disapproved 
of the decision in School Directors v. Breen (supra), and claimed 
Duffield v. Williamsport School District as an authority, although 
in the case under its consideration, unlike the Duffield case, an 
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epidemic did not exist nor was it threatened. The Supreme Court 
in its reversing opinion, held that to justify such an ordinance, 
authority for its enactment must have been expressly conferred or 
a public emergency must have existed requiring its passage. In 
Osbom v. Russell, 64 Kan. 507, the opinion was practically the 
same as the foregoing. There it was held that in the absence of 
special authority from the state legislature or where there was 
no epidemic or danger of one, the Board of Education did not 
have the power to exclude non-vaccinated children from the 
schools. 

There are numerous other cases all united in holding that to 
support the passage of such acts by municipal authorities, power 
must either have been specially conferred, or there must be an 
actual or threatened epidemic. See Mathews v. Board of Educa- 
tion, 127 Mich. 530; Blue v. Beach, 155 Mo. 121 ; State v. Burdge, 
93 Wis. 390 (here the court went to the extent of holding that 
the legislature could not even delegate such power to a munic- 
ipality), State v. Zimmerman, 86 Minn. 353. In the latter case 
it was held, that legislative grants of power to municipalities 
should receive a broad interpretation, and that a general grant 
of power might give the right to pass such ordinances as those 
under consideration. But here there was an epidemic, and the 
court very clearly indicates that, to support such action under a 
general authority, it was necessary to prove the existence of the 
epidemic. 

There is one decision, however, which it is impossible to re- 
concile with any of the leading cases. In Matter of Rebenack, 
62 Mo. App. 8, it was held, whether the general school law which 
vests school boards with the power to exclude all children from 
the schools who are liable to transmit infectious or contagious 
disease has any application to this board is really immaterial. No- 
one would, for a moment, question the existence of such power in 
the board under the general grant to make all proper rules, ordin- 
ances and statutes for the government and management of the 
schools. The only question is whether the requirement of vac- 
cination is a reasonable requirement to prevent transmission of a 
contagious disease. On the authority of Clark v. Abeel (supra) t 
the court concluded that such a requirement was reasonable. 
Here there was neither epidemic nor special power. This case was 
decided in 1895 an ^ i s a relatively early case upon the subject. 
It has not been followed in cases where like circumstances were 
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present, nor should it be for it is to be noticed that the court 
makes the statement that power will exist under a general 
authority entirely unsupported by previous decisions. No authori- 
ties are cited to support the proposition, and the statement seems 
to have been rather ill-considered. 

The weight of authority and good reasoning would seem to 
indicate that, except in the two cases hitherto referred to, the 
power to pass acts excluding children from schools because they 
have not been vaccinated, is vested exclusively in the legislature, 
and cannot be exercised by a municipality or anv of its local 
organs. 



